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Times are uncertain and the business landscape is 
changing rapidly. The manner in which this global 
pandemic is unfolding for our community has never 
happened before in modern times and the medium 
and long-term effect on business is unknown. The 
government’s deliberate shut-down of the economy and 
its stimulus response has been rapid and radical. Boards 

decisions. In such times, it is more important than 
ever for leadership to approach decision-making in a 
strategic, structured and systematic way. That requires 
management and leadership teams to be properly 
informed, take into account the range of options 
available and be comfortable in making decisions in 

Boards should be considering not just the short-term 
operational and funding considerations, but also how 
the business is to be positioned for start-up once the 
containment strategy is lifted and movement again 
becomes possible. Private equity, private credit and 
special situations funds need to give focus to existing 
portfolio investments and also devote resources to new 
opportunities that will undoubtably emerge from the 
dislocation. Equity capital markets participants will need 
to look through the current volatility to fundamental value 
in determining which businesses to support and which 
businesses require more fundamental restructuring.

To navigate this volatility, leadership must gather the right 
team, keep itself informed as best it can of the rapidly 
changing landscape and consider short and long term 
impacts in light of imperfect knowledge. Leadership must 
put itself in a position to move forward with decisions 

process is robust, taking decisive strategic action will often 
better position the business for the future than reacting to 
immediate crises.

Hal Lloyd
Director of Strategy & Operations and Partner
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DISTRESSED M&A 
WHAT YOU NEED TO KNOW

Private and public companies are potentially 

consumer spending. These issues, together 
with travel restrictions, market volatility and 
general economic uncertainty have had, and 
will continue to have, an impact on M&A 
transactions worldwide.

When faced with these realities, distressed companies can turn to 
M&A transactions as a means of generating capital and/or exiting 
from non-performing businesses. “Distress” in this context does 
not necessarily mean insolvent. Indicators of distress can include 

sluggish payment of trade creditors or seeking to obtain additional 

In this article, we consider key considerations in distressed M&A, 
including structure, due diligence and risk.

KEY RECOMMENDATIONS
Timing is key. A seller and its advisors need to provide purchasers 

suppliers, landlords and other counterparties and to ensure that the 
seller receives appropriate value for the asset. Leave it too late and a 

Consider the most appropriate structure for the sale (e.g. asset vs 
share acquisition or a hive-down). A purchaser will usually prefer an 
asset purchase to minimise its risk.

undertaken by experienced practitioners to identify how clean title to 
the assets can be transferred.

The price payable for the asset is dependent on a range of factors, 
including the level of risk being borne by the purchaser in the 
transaction. Generally speaking, the higher the risk, the lower the 
price. The purchaser needs to balance risk with opportunity.

Purchasers need to carefully consider the likelihood of success in 
recovering against a seller for breaches of warranties and indemnities 
in a distressed sale. Other mechanisms to protect risk should be 
contemplated including reducing the purchase price, paying in 
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Authored by:
Cristín McCoy and 
Morgan Sheargold
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STRUCTURE
In such situations, purchasers’ preference is generally for M&A 
transactions to take the form of asset sales rather than share sales. 

able to extricate and unburden the operating assets from the debts and 
liabilities of the distressed seller.

However, acquisitions of shares are generally simpler and quicker to 
execute. In an asset sale, the transferability of each class of asset will 
need to be considered and the consent of third parties (e.g. landlords, 

If the seller is undertaking a broader restructuring, a hive-down can 
be considered. This is where the seller transfers assets into a new 
company within its group and the shares in that new company are sold 

FAST-TRACK DUE DILIGENCE

distressed company, a sale process may need to move faster than a 
non-distressed transaction. The seller may want to complete the sale 
quickly to alleviate pressure and avoid any further slippage in terms of its 
trade. However, a seller will need to be mindful of spooking a purchaser 

time-frames involved, a purchaser may have to take a commercial view 
about the level of diligence it requires to undertake in order to ensure 
it will acquire clear and unencumbered title to the assets in sale. It is 
important for purchasers to work with advisers to ascertain and target 
key areas for due diligence. Much depends on the type of asset being 
purchased and the industry in which the seller operates.

LIABILITY AND RISK
The provision of warranties and indemnities in a distressed transaction 
is typically more limited than that in a non-distressed sale.

A purchaser may consider that a seller is not a “good mark” for 
damages in the event that the purchaser has a claim for a breach 
of warranty or under an indemnity. A seller should also assess what 
warranties and indemnities are appropriate in circumstances where 
a purchaser is likely acquiring the assets at a discount on an “as-is, 
where-is” basis.

There are a number of mechanisms which can be used to bridge the 
gap between the seller’s and purchaser’s appetite for liability and risk in 
a distressed transaction, including:

obtaining security or a guarantee from a third party whose credit 
worthiness is not in doubt;

structuring the transaction so that there is a holdback or escrow of 
part of the purchase price; or

obtaining buy-side warranty and indemnity insurance against 
insurable warranties.

In order to obtain warranty and indemnity insurance, the insurer would 
likely require a reasonable level of diligence has been conducted on 
the areas the subject of the warranties. A holdback or escrow of the 
purchase price is not ideal for a seller in a distressed situation as it 
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Companies seeking to undertake asset sales in a distressed scenario 
need to be mindful of the timing, cash position post-sale and long term 
impact of the proposed sale. While there are pitfalls to a distressed 
sale process, it does not always signal the beginning of the end for 

of advice from experienced professionals, can begin a successful 
turnaround of the business that refocuses strategy and ultimately 
creates value for all stakeholders. Distressed sellers should also be 
encouraged that there is potential to recover funds via an asset sale, 
which may provide much needed relief from economic duress and a 

Given the extensive personal liability regime under the Corporations Act 
2001 (Cth) for insolvent trading, directors must be mindful of the impact 

position. During the sale process, especially if prolonged, directors must 
remain vigilant about the company’s creditor base and cash position. 
In the event the company becomes insolvent, directors will likely 
appoint voluntary administrators to protect themselves. This is an all too 
common outcome. As such, it is important to remain well-informed and 
well-advised of the risks during the course of the sale process.

ABOUT HAMILTON LOCKE

The Finance and Restructuring team has considerable restructuring 

debt-trading, loan to own transactions, distressed M&A, safe harbour, 
enforcement and insolvency.

If you would like to 
discuss the contents 
of this article,  
please contact  
Cristín McCoy,  
Nicholas Edwards or  
Zina Edwards.
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DEBT TRADING AMONGST THE  
CORONAVIRUS CHAOS

First Published: 
19 March 2020
Authored by:
Zina Edwards, Nicholas Edwards  
and Abigail Cowled

The Coronavirus (COVID-19) pandemic 
currently sweeping the globe has brought 
with it unprecedented chaos not seen before 
in this lifetime. While it may be months or 
even years before the economic effects of 
COVID-19 are fully realised, many businesses 
both domestically and globally – and their 

understandably concerned about what the 
future may hold, should there be one. 

As is evident from recent newspaper reports, debt is once again 
beginning to trade and we are likely to see a lot more of it over the 
coming weeks and months. In this article, we provide a brief guide to 
debt trading and answer the critical questions relating to the buying (or 

investor may consider buying debt at sub-par, and how a debt trade 

02

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 5 



WHEN TO CONSIDER A DEBT TRADE?

trading their debt, either at par or below par, when they form the view 
that they are unlikely to achieve their original return on investment or 
full repayment of secured moneys when required. Other factors may 

purposes (including to meet Basel III requirements for bank lenders).

Debt trading is most likely to occur when the performance of a 
company, or the value of its underlying assets, are impacted by an 
economic downturn (as is the present case), or there is a risk of the 
borrower defaulting on the debt (which may be indicated by a loss in 
revenue or key contracts of the borrower, requests by the borrower 

their exposure via a debt trade, rather than wait for a default to occur 
and take enforcement action where:

1. 

2. 
or recovery from the debt exposure (noting that an enforcement 
scenario may cause costs to balloon and affect amounts recoverable, 
and will also be impacted by other economic factors such as whether 
there is a liquid market for the secured assets);

3. 
who choose to remain post-restructure, to convert some of their debt 

mandate or capital adequacy perspective; or

4. 

Often debt will trade in such circumstances at sub-par or below the 

originally lent.

WHY BUY DEBT?
There 3 key reasons why an investor may consider buying debt, are 
outlined below:

1. A prospective investor may consider buying debt at sub-par where 
they consider there is a likely chance of the economic prospects of 

face value as the borrower recovers).

2. A prospective investor may also buy-into debt at a sub-par rate 
where they have loan-to-own ambitions because they can see 
potential equity upside. In such circumstances, once an investor 

perspective, either positive or negative control in the syndicate (if 
there is a syndicate), the investor can use a range of options to 
negotiate either a consensual restructuring that gives it control of 
the company, or use one of the many restructuring tools to force the 

of company arrangement or a deed of company arrangement (or 
“DOCA”) are examples of such restructuring tools.

3. In certain circumstances, debt may be traded at par (rather than 
below par), if the incoming investor has a positive view on the 
underlying industry or sector, and believes that the terms and 

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 6 

02 DEBT TRADING



How is a debt trade achieved?
Traders of debt in the Australian market usually rely on one of two 
methods for documenting a trade:

1. the Loan Market Association (LMA) has a suite of precedent 
secondary trading documents that allow debt trading transactions to 
be documented extremely quickly (with some adaptation required for 
the Australian market as discussed below); or

2. 
the incoming investor.

While the LMA suite of documents is well understood and are often 
used to achieve speed and minimise cost when doing a trade, there 
are a number of limitations involved in using such documents. The 
LMA documents rely on a set of standard terms with any deviations 

don’t cater for all transaction types and therefore extensive drafting can 
be required in such circumstances (thereby undoing any economies 
achieved by using standard form documents to begin with). It can also 

an LMA document is used as the starting point for negotiations. Finally, 
it is important to note that LMA documents are based on English law 
and are therefore not always appropriate for use in the Australian or 
other global markets (or require further amendments to be made in the 

For the reasons stated above, some investors prefer to use bespoke 

protections. Additionally, if the debt being traded is a portfolio or a 
structured arrangement, bespoke documentation may well be required 
to effect a debt transfer.

It is also worth noting that, in addition to the above, there are a number 
of “synthetic” methods of achieving the same economic and/or control 
outcome for an investor as a debt trade including sub-participation and 
total return swaps.

THINGS TO CONSIDER
While debt trading may conjure negative connotations, in many 
circumstances new investors in the debt stack could provide a positive 
catalyst to assist a company to restructure, undergo a turnaround and/
or de-leverage their debt. This has particularly been the case in recent 

provide additional liquidity or take action, leaving companies powerless 
and unable to trade out of poor conditions.

However, there are still a few things to consider when it comes to 

Greenmailers: in documentation that contains no restrictions on 
the types of investors that could buy the debt, there is a risk that 
a potential greenmailer could end up buying in for the purpose 
of seeking a ransom payment. For this reason, borrowers are 
becoming more mindful of restrictions around who can buy debt 
when negotiating documentation; however these restrictions are not 
in all documents and, even if they exist, they sometimes fall away on 
an event of default. It is important to note that, depending on how 
a document is drafted, some investors could still buy into the debt 
through synthetic arrangements like sub-participation.
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Borrowers buying debt: one strategy that some borrowers have 
deployed is to buy a negative control stake (either directly or through 
a related subsidiary) in their facility to ensure that the remaining 
syndicate lenders cannot force through a restructure. Again, some 
facility documentation now contains provisions that discount the 
voting of a related entity holding the debt to prevent a borrower 
from using this strategy to frustrate the ability of the lenders to act of 

Impact on interest-rate hedging linked to a syndicated loan: in 
recent years, strong borrowers have negotiated orphaned hedging 
provisions into syndicated loan documentation, with the effect being 

may nonetheless be obliged to keep their hedging on foot with the 

provider in a syndicated deal. The risk with this scenario is that the 
hedge provider often does not have a voting right under the loan 
documentation until an event of default has occurred, and therefore 
has no say in other decisions of the lenders prior to a default being 
triggered. The orphaned hedge provider may also risk not having the 

Reputational risk: while the reputational risk of enforcement may 

details of the trade are leaked to the market there may still be some 

broad range of top-tier experience acting for a variety of stakeholders in 
distressed scenarios.

For more information on debt 
trading, distressed investing and 

distressed debt and restructuring 
generally please contact  
Zina Edwards and Nicholas Edwards
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RAISING CAPITAL IN  
UNCERTAIN TIMES

First Published: 
19 March 2020
Authored by:
Patricia Paton and  
Matthew Bourke

With market volatility at an all-time high, it is 
hard not to compare these last few weeks to 
the market upheaval we experienced during 
the GFC.

the circumstances, there are a number of different options available, one 
of which is raising equity capital. If you have a business that may need 
to raise funds, it is important to start thinking about this now, as we 
expect there to be many more entities in need of capital in the coming 
weeks and months.

What capital raising structure may be appropriate depends on the size 
and urgency of the funding required; the extent of the market volatility; 
the cost of capital associated with each particular option; the availability 

existing and potential shareholders.

THE KEY METHODS FOR RAISING SECONDARY CAPITAL 

Placements

Rights issues 

Share purchase plans

Dividend reinvestment plans

Will the investor market be supportive of the same type of discounted 
placement and rights issue capital raisings undertaken as balance sheet 
repair measures by a number of entities during the GFC? We suspect 
there will be a number of market participants seeking out value.

During the early stages of the GFC, companies raising equity capital 
favoured the use of placements because of the short timeframe to 
settlement minimising market risk at a time when retail investor appetite 
was low.

Towards the later stages of the GFC the ‘accelerated’ non-renounceable 
rights issue became a popular method for raising equity capital. By the 
time market conditions had begun to stabilise, the accelerated rights 
issue was a way to access the majority of capital from institutional 
investors up front whilst also providing retail investors with the 
opportunity to participate in the offer on similar terms.

03

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 9 



Rights issues in Australia had historically been considered a 
less attractive form of raising capital because of the requirement 
to produce a detailed prospectus. However, in June 2007 the 
Corporations Legislation Amendment (Simpler Regulatory System) 
Act 2007 (Cth) came into effect to allow ASX-listed companies and 
managed investment schemes to raise additional equity via a rights 
issue by lodging a ‘rights issue cleansing notice’ with ASX – without 
the need to lodge a prospectus or product disclosure statement. 
This regulatory reform meant that during the GFC, Australia’s capital 
raising framework assisted companies to be able to replace debt 

time of volatility and uncertainty. Non-prospectus accelerated rights 
issues have since become common practice in the market.

Similarly, ASIC’s introduction in June 2009 of a new Class Order 
increasing the amount a company could raise from an individual 
investor under a share purchase plan from $5,000 to $15,000 
meant that share purchase plans were a more attractive capital 
raising method for entities, in particular alongside a rapid institutional 
placement. This monetary cap was increased again last year to 
$30,000 and share purchase plan’s may therefore become an 
increasingly useful capital raising option for companies during these 
challenging times.

It is said that Australia had strong macroeconomic fundamentals 

equity capital raising by listed entities in Australia during the GFC 
was that the opportunities remained despite the market volatility. It 
was a very busy time for the capital markets. ASX reports that during 
2009, over half of all ASX listed companies raised some equity 
capital totaling in aggregate $98.6 billion.

Australia’s capital raising regime helped Australian companies 
strengthen their balance sheets and survive the uncertainty of the 
GFC and this regime is still there to assist companies through these 

If raising equity capital is not available to strengthen a balance sheet 
or is seen as excessively dilute in the current climate, there are now 
active credit markets that may be available. Since the GFC, there 

be deployed by credit funds. This capital is more expensive than 
bank debt, but where bank debt is not available, it is typically less 
dilute than equity capital.

On 30 March 2020 temporary regulatory reform was introduced 
to help facilitate capital raisings. Further details will be addressed 

We also note that our capital market team works seamlessly with 
our restructuring team to ensure that directors are well advised and 
protected at all times (including during a capital raise).

If you would like to discuss the 
contents of this article, please 
contact Patricia Paton.
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EMPLOYEE SHARE PLANS 
PRACTICAL CONSIDERATIONS  
IN UNCERTAIN TIMES

First Published: 
20 March 2020
Authored by:
James Delesclefs and  
Cristín McCoy 

In the broader context of business planning, 
capital raising and generally adapting to  
the economic shock of COVID-19, 
re-assessment of existing employee share 
plans should be pro-actively managed, to 
ensure the implications of workforce  
reductions are fully understood and key 
personnel are appropriately engaged to  
remain fully on board for the journey. 

In this fourth article in a series called ‘Navigating Volatility’ we highlight 
some key issues arising from changes to employee share plans that 
are likely to be contemplated in this environment. These issues should 
always be considered holistically, seeking appropriate professional 
advice on each of the interconnected legal, tax and accounting 
implications in each of the jurisdictions in which there are participants. 
This article makes reference only to certain Australian law issues.

CHANGES OVERVIEW
When viewed as a whole, care needs to be taken to ensure the package 
of changes are not so fundamental as to be deemed a disposal of the 
plan’s securities and issue of new securities from a tax perspective. In 
addition, if options are ‘out of the money’ (or a loan value exceeds the 
market value), tax consequences of amending the plan will also need to 
be carefully considered.

Whilst most plans will allow for the board to make changes (albeit in 
certain circumstances shareholder approval may also be required), these 
are typically limited to those that are not detrimental to participants. 
There are however limited circumstances in which these changes can 
be made that are not detrimental to participants. These typically include 
changes needed to comply with new tax or corporations legislation, to 
enable the participant to qualify for a tax concession or to correct any 
manifest error or mistake. Consider carefully, in these circumstances, 
whether the impact on the business caused by COVID19 falls 
within one of those limited exceptions (such as it being a ‘material 
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Before implementing changes to your plan, these should be 
reviewed against all relevant legislation to ensure that any 
concessional tax treatment and other attributes remain available. 
This will require a review from both a tax and legal perspective. 

PARTICIPANT POOL
During uncertain times, you may have employees that will be 
leaving the business, or you may be making strategic hires to help 
grow certain operations. In making decisions from redundancies 
to new hires, it is key to consider how those are, or will be, treated 

When issuing (or transferring from a leaving participant) securities, 
it is always crucial to consider early on the securities law analysis in 
each jurisdiction, in addition to the tax and accounting framework, 
which will together determine the types of securities to be offered 
and participant pool. In Australia, the securities law analysis involves 
compliance with all relevant provisions of Chapter 6 and Chapter 7 
of the Corporations Act 2001 (Cth).

If loans are to be provided to participants by a group company 
to fund the acquisition of their securities, as is common in the 
Australian market, the accounting treatment of such loans should 
be carefully considered, in addition to the nature of recourse against 
the participant. It is also key that the participant receives the loan 
directly, to minimise adverse tax consequences for the company and 

Corporations Act 2001 (Cth) 
will need to be considered.

HURDLES
To keep participants motivated when performance hurdles (such 

targets) become so unrealistic as to become meaningless, these 
should be re-set. This decision involves other equity holders too (to 
ensure alignment with their cost of capital and expected returns). 
Accordingly, early engagement is advised. 

If only a particular business unit’s performance is affected by the 
participant’s or team’s activities, consider the use of ‘tracker’ 
securities in a group plan to align that participant’s or team’s 
interests most directly to their individual performance. Alternative 
share rights such as these may also be appropriate to drive growth 
in a particular business unit, without needing to create a separate 
plan, in preparation for a carve out. 

To align incentives with other shareholder returns where the time 
horizon may have been pushed out as a result of the economic 
challenges facing the business, you may also consider locking in key 
personnel to remain for the journey by extending the vesting period 
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FURTHER FUNDING
During times of stress, companies will invariably need to obtain 
additional funding, be it equity, debt or hybrid instruments. Whilst not 
typically anticipated, anti-dilution protection for participants will need 
to be considered, to fully understand the impact of the new funding 
on the capital structure. 

If current participants are already shareholders and receive a (new or 
further) loan to fund the acquisition of their shares, this will result in 
certain features being required of that loan to minimise adverse tax 
consequences to the participant.

Subordination issues are also key, as new sources of funding 

such an issue is permitted without being deemed detrimental to 

SHAREHOLDERS
The shareholders agreement or constitution, governing the 
relationship between the company and its shareholders, should 
always be carefully considered when making any plan changes. 
Typically, key issues to consider include voting rights, especially 
for ‘reserved matters’, restrictions on transfer (‘tag’ and ‘drag’ 
provisions) and variation of share rights, together with any 
authorisations required to effect the changes to the plan (and any 
corresponding issue of securities). 

Please contact 
James Delesclefs or 
Cristín McCoy if you 
would like to discuss.

In the case of listed entities, all relevant ASX Listing Rules and 
Guidance Notes will also need to be considered, together with 
industry guidelines. This will ensure that issues of new securities are 
made within authorised limits, appropriate disclosures are made, and 
terms are in accordance with rules and good governance guidelines.

The Corporate Team at Hamilton Locke is highly experienced 
in advising, in conjunction with leading tax and accounting 
practitioners, both private and listed companies in structuring their 
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SAFE HARBOUR 
COMMON QUESTIONS 
AND MISCONCEPTIONS

First Published: 
20 March 2020
Authored by:
Nicholas Edwards,  
Zina Edwards and Brit Ibanez 
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Cometh the crisis, cometh the legislation

The much talked about safe harbour provisions of the Corporations Act 
2001 (Cth)
unprecedented crisis impacting many Australian businesses. 

From a high level the safe harbour regime is designed to encourage 
directors in distressed or near insolvent situations to formulate a plan 
(or plans) that is reasonably likely to deliver a better outcome for the 
company than an immediate administration or liquidation.

The purpose of the regime is to allow directors the ‘breathing space’ to 
formulate a plan of action to preserve the business without the fear of 
potential insolvent trading liabilities and to avoid (as far as possible) the 
need to enter into voluntary administration.

In this article we wanted to focus on the common questions and 
misconceptions about safe harbour based on real time conversations 
we are having. 

Over the course of the last week our Restructuring and Insolvency team 
has had multiple conversations with boards and advisors about safe 
harbour. There remains confusion about what safe harbour is, what 
protections it affords and how it operates. 
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Who or what can enter the safe harbour – The safe harbour is 
a protection for directors personally not the company. 

Sooner rather than later – We would recommend the directors 
consider the safe harbour and take appropriate advice now given 
the global uncertainty. If there are any concerns or doubts about 

themselves of the potential protection sooner rather than later. 
The safe harbour applies to debts incurred in connection with the 

No adverse consequences – Generally speaking there 
are no adverse consequences for entering into safe harbour. 
Appropriate due diligence needs to be undertaken to ensure 

provided the company is still able to pay its debts as they fall 
due and no action has been taken to suspend payments, 
appoint an insolvency practitioner or reschedule its debts, the 
commencement of safe harbour would not, in and of itself, trigger 
the insolvency or insolvency proceedings events of default under 
most standard loan facility documentation. A company that has 

appropriate advice. 

What does it protect – Directors that successfully rely on the 
safe harbour will not be held personally liable for any debts 
incurred directly or indirectly in connection with such a course of 
action or plan developed to achieve a better outcome.

Not a formal insolvency process – Entering into safe harbour 
is not a formal insolvency process. 

Flexibility
There are criteria outlined that will be taken into consideration 

when considering if the protections apply, however it is designed 
to be able to be tailored to the individual business or issues which 
it must address.

Hurdles
‘hurdles’ a company must overcome before the directors can 
avail themselves of the safe harbour, namely: 

– pay all employee entitlements when they fall due; and

– compliance with all tax reporting obligations.

Criteria – The following non-exhaustive list outlined in the legislation 
is often cited as being a starting point for entry into the safe harbour. 
Each of the directors seeking to rely on safe harbour should: 

– 

information to assess the feasibility of a given course of action);

– take appropriate steps to prevent any misconduct by 

company’s ability to pay all its debts;

– take appropriate steps to ensure the company maintains 

nature of the company;

– 

information; and

– assist in developing and implementing a plan or course of 

Board remains at the wheel – During the safe harbour the 
board and management remain in control of the company – 
taking advice as required. There is no displacement of power or 
normal functions (outside delegation that may be undertaken). 
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Role and powers of the Safe Harbour Advisor – The safe 
harbour advisor is just that, an advisor. There to guide, advise and 
provide a sounding board for the board particularly in formulation 
of the course of action or plan to achieve a better outcome. 

Better outcome – The better outcome test will require a 
comparison of the cents in the dollar return to creditors in an 
immediate insolvency versus the proposed outcome of the 
plan (be it going concern of otherwise). This analysis is similar 
to the liquidation analysis undertaken as part of preparing an 
administrator’s report. Arguably however the analysis must 
go further and require an assessment of the impact on other 
stakeholders, such as employees and shareholders.

Public announcements - In revised ASX Guidance Note 8, the 
ASX has indicated that it does not require a company to disclose 
to the market that its directors intend to rely on the safe harbour 
regime to develop a course of action which would result in a 
better outcome than a formal insolvency process. 

D&O policies – The entry into safe harbour by a director will 
generally not be caught by the exclusions generally associated 
with insolvency or insolvent trading. We would however 
recommend careful review of the individual policy as part of any 

Documentation – Given the evidentiary burden is on the 

recommend there be evidence of the board’s thinking around and 
consideration of safe harbour (including if appropriate entry into 
the safe harbour). 

For more information on safe harbour or advice on insolvency, 
distressed debt and restructuring generally please contact  
Nicholas Edwards, Zina Edwards or Brit Ibanez. The Hamilton Locke 
restructuring, insolvency and litigation teams have a broad range of 
top tier experience acting for a variety of stakeholders in distressed 
scenarios including directors and companies.
Our Finance, Restructuring and Litigation teams have considerable 
restructuring and turnaround experience across all relevant areas 

M&A, safe harbour, enforcement and insolvency.
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INSOLVENCY LAW CHANGES  
ARE NOT A SILVER BULLET

First Published: 
22 March 2020
Authored by:
Nicholas Edwards, Zina Edwards  
and Brit Ibanez
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As part of the stimulus package to support 
and protect Australian businesses, the Federal 
Government has announced a number 
of temporary changes to the Australian 

OUTLINED BELOW IS A SUMMARY OF THE CHANGES
relief from personal liability for directors trading while insolvent for a 
six month period; 

increased threshold for statutory demands from $2,000 to $20,000 
and increased timeframe for compliance from 21 days to six months 
for companies to respond to statutory demands; and 

discretion for the Federal Treasurer to amend the Corporations 
Act 2001 (the Act) to relieve companies from certain obligations 
contained in the Act. 

Each temporary change or relief will apply for six months. 
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HOW WILL THIS PRACTICALLY PLAY OUT? 
Although the changes are well intentioned (i.e. encourage directors to 
continue trading), they are not the silver bullet needed by companies 
facing distress. 

We note that: 

The relief from insolvent trading does not extend to the company. As 

There is no accompanying moratorium on a counterparty’s ability to 
stop supply or terminate a contract for non-payment by the company. 

The higher threshold and longer timeframe for compliance with 
statutory demands will provide some breathing room for companies, 
however it does not address continuity of supply issues. It also 
remains open to suppliers to simply sue to recover a debt, which 
means it is likely to be more useful for smaller liabilities. Directors will 
therefore need to engage with suppliers proactively to ensure there is 
a broader plan in place to provide comfort around future payment. 

Similarly, a longer timeframe for dealing with demands may not assist 
a company that is party to facility agreements or other contractual 
arrangements that require any such demand to be remedied within a 
much shorter timeframe.

consider the safe harbour provisions and if appropriate, work with 
a safe harbour advisor to formulate a plan of action to address the 
broader issues facing the business. For further details, see article 
Safe Harbour Common Questions and Misconceptons on page  
14 of this book. 

Questions will inevitably arise as to what constitutes debts incurred 
in the ‘ordinary course of business’ in such volatile times. However, 
directors should not allow companies to unnecessarily incur debts 
in a free-for-all as general directors’ duties under the Act and at 
common law still apply. 

DETAILS OF THE STATUTORY CHANGES 

i. Directors’ relief from personal liability 
Under the Act, directors may be held personally liable for debts incurred 
by a company if it trades while insolvent. 

In response to the impact of the COVID-19 crisis, the proposed 
changes provide that directors are temporarily relieved of their duty 
to prevent insolvent trading with respect to any debts incurred in the 
ordinary course of the company’s business. Debts incurred as a result of 
dishonesty and fraud remain subject to criminal penalties. 

We note that whilst any debts incurred by the company will still be 
payable by the company, directors are relieved of personal liability 
that would otherwise attach to debts they incur while the company 

While this temporary relief may be welcome in the current environment, 
particularly for companies that do not otherwise meet the threshold 
requirements to enter the “safe harbour” under the Act (i.e. ability to pay 
employee entitlement obligations and up to date tax reporting), it does 
not offer a holistic solution. Nor does it relieve directors of their other 
statutory and common law duties, including the duty to act in the best 
interests of the company and its stakeholders (including creditors in 
times of distress). 
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It remains prudent at this time for directors to consider the requirements 

uncertain times require directors to keep themselves properly informed 

company can continue to trade once the temporary relief is over. 

ii. Higher thresholds for statutory demands
Creditors may enforce debts owed to them by issuing a statutory 
demand to a debtor company. A failure to comply with a demand is 
an indicator of insolvency and often relied upon by creditors to place a 
company into liquidation. Under the changes the minimum threshold for 
creditors to issue statutory demands to a company will be temporarily 
increased from $2,000 to $20,000. 

The applicable time period for a company to respond to such a 
demand will be temporarily increased from 21 days to six months. 
This effectively removes the threat usually associated with a statutory 
demand as an enforcement tool. The ability to sue on the debt remains 
available as a remedy noting however the Courts’ availability may 
impact on the effectiveness of this remedy. We also note that absent 
a moratorium in place, the issuance of a statutory demand may still 
trigger consequences in facility agreements and other contractual 
arrangements that a company may be party to, notwithstanding the 
extension of the time to respond.

iii. Flexibility around compliance with the Act 
The Treasurer has been given powers to amend provisions of the Act to 
provide relief from certain obligations or to modify obligations to enable 
compliance with legal requirements during this time. Any regulation 
made by this power will apply for up to six months from the date it 

ASIC continues to have power to offer relief from provisions in the Act. 

For more information on safe harbour or advice on 
insolvency, distressed debt and restructuring generally 
please contact Nicholas Edwards, Zina Edwards or  
Brit Ibanez. The Hamilton Locke restructuring, 
insolvency and litigation teams have a broad range of 
top tier experience acting for a variety of stakeholders 
in distressed scenarios including directors and 
companies.
Our Finance, Restructuring and Litigation teams have 
considerable restructuring and turnaround experience 

trading, loan to own transactions, distressed M&A, safe 
harbour, enforcement and insolvency.
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KEY CONSIDERATIONS  
IN FINANCE DOCUMENTS
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These are unprecedented risks and 

GLOBAL DISRUPTION
The global economy is grappling with uncertainty surrounding 
COVID-19 and its disruption to supply chains and impact on demand. 
The pandemic is a real global shock with economic dislocation likely to 
intensify over the coming months.

MARKETS
Financial markets are unsettled by sharply declining commodity prices 
and the rapid implementation of unprecedented restrictions on people 
and their movements to prevent the spread of the virus. Stock markets 
are experiencing volatility not seen since 1987, with a trend of severe 
corrections from late February and into March.

HOUSING DEBT
High levels of housing debt to income are at near record highs in 
Australia. Social distancing measures are expected to increase risk of 
non-performing loans without targeted intervention to avoid delinquency. 

UNPREDICTABLE EFFECTS

governments worldwide and the Reserve Bank has almost no room to 
further reduce its already historically low cash rate. While the objectives 

commercial effects are unpredictable. 
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WHAT SHOULD COMPANIES BE CONSIDERING?
Companies with debt facilities negotiated prior to the pandemic  
should particularly consider:

Directors’ duties 

to determine if there is a general decline in performance, 
cash shortages, continuing losses, implementation of 
special arrangements or other indicators resulting in a 
suspicion of insolvency. 

Counterparty risk

how these will affect counterparty performance under 

Triggers in lending transactions 

covenant compliance and other information and general 
obligations. We consider these in more detail on the 

Whether a company is able to pay all its debts when they 
become legally due and payable. This will be impacted 
by possible decreases in earnings and also availability of 

TRIGGERS IN LENDING TRANSACTIONS

Financial covenants 

be complied with for the life of the loan facilities. Borrowers will need 
to consider the impact of COVID-19 on both earnings and cash with 

Information undertakings

the group may need to be provided to a lender.

Restrictive covenants
Borrowers must consider covenants and consents when looking to 
increase liquidity by way of raising additional debt, disposing of assets 
or making business changes. Lenders that are asked to waive covenant 
breaches or grant consents might require consent or variation fees or, as 

Inspections
Financing documents may give lenders the right to access the premises 
or books and records of a business or appoint independent experts to 

if the lender reasonably believes that a default is occurring or may occur. 

Events of Default
Provisions that may be triggered as a result of COVID-19’s economic 

and MAE clauses.
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MAE CLAUSES
Material adverse effect or ‘MAE’ clauses are typically included 
to protect the lender from unforeseen changes to the borrower’s 

Generally speaking and given that MAE provisions largely come 
down to contractual interpretation lenders do not typically rely on the 
MAE as a stand alone event of default. Even if lenders are reluctant 
to call an MAE default, they will be less reluctant to draw-stop any 
available facility limits on the basis that they consider a MAE to 

The question that arises now is whether or not the impacts of 
COVID-19 will have such an effect that results in lenders relying on 
MAE clauses as triggers of events of default. The last time this was 

Change’ are generally negotiated on a transaction by transaction 
basis and intentionally left vague and ambiguous. The APLMA facility 
documents include two suggested drafting options but, in either 
case, they tie back to the obligors’ ability to meet obligations under 

MAE provisions are generally applicable in 

as a stand-alone event of default; and 

events constitute an event of default. 

UNITRANCHE / TERM LOAN B FACILITIES

packages becoming more prevalent. In particular, the Australian 
unitranche facilities and Term Loan B facilities have become popular 

Pricing

that these facilities are priced at higher rates when compared 
to bank facilities. This might place higher strain on borrowers 
during these uncertain economic times. 

Financial covenants
Financial covenants are often ‘springing’ such that they will 
only apply once a certain drawing threshold has been met. 

covenants could be avoided.

Additional debt
Incurrence of additional debt is generally less restricted 
being subject to compliance with leverage ratios (which are 
generally set wider than what would be permitted in the bank 
lending market). 

Asset disposal
Asset disposal are generally permitted on the basis that 
disposal proceeds are only required to be applied in 
mandatory prepayment of the facilities if a negotiated 
leverage ratio is prevailing or monetary thresholds are met.
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HOW CAN WE HELP?

Financing
We have extensive experience advising participants in the alternative 
lending market and can assist with complex and bespoke 

Debt-trading

to assist with the entire debt-trade from the pre-sale and due diligence 
stages through to the preparation and execution of sale documentation 
with the preferred bidder. 

Sale of non-core assets
We can assist with structuring the sale of underperforming, higher-risk 
or growth-oriented assets so that your business has the liquidity to 
withstand the distress.

Financier and creditor negotiation

generation in times of distress requires clear communication and 
negotiation with key stakeholders and lenders. We are ready to assist 

Deals with alternative lenders
Our specialisation in the alternative lending market well places us to 
assist with providing introductions to, and assessments of, alternate 

can be on your side in negotiating with the alternative lender market. 

Safe harbour
We can provide assistance to company boards and advise on the safe 
harbour process (including assisting in formulating the contingency plan 
and appraising options available) and ongoing directors’ duties.

SAFE HARBOUR – SOME CONSIDERATIONS
While the Federal Government announced on 22 March 2020 a proposal 
for temporary relief from public liability for directors trading while insolvent 
(for further details, see article Insolvency law changes are not a silver bullet 
on page 17), at this stage the safe harbour provisions in the Corporations 
Act 2001

The safe harbour regime is designed to encourage directors in distressed 
or near insolvent situations to formulate a plan (or plans) that delivers 
a better outcome to the company than an immediate administration 

The purpose of the regime is to allow directors the ‘breathing space’ to 
formulate a plan of action to preserve the business and to avoid (as far as 
possible) the need to enter into voluntary administration.

Provided the company is still able to pay its debts as they fall due and 
no action has been taken to suspend payments, appoint an insolvency 
practitioner or reschedule its debts, the commencement of safe harbour 
would not, in and of itself, trigger the insolvency or insolvency proceedings 

 Please note: this might not be the case in other facility documentation 
and directors should seek legal advice before commencing the safe 

of an insolvency event of default may capture the entry into safe harbour 
and trigger a breach. 

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 23 

07 FINANCE DOCUMENTS



ABOUT THE AUTHORS

Cristín  
McCoy
Partner

AUTHOR OF

01 Distressed M&A 
04 Employee Share Plans

ABOUT

Cristín specialises in mergers and 
acquisitions and corporate transactions. 
Cristín has experience advising across a 
broad range of industries including retail, 
mining services, technology, manufacturing 

Cristín works on a range of matters 
including acquisition and disposal of shares 
and assets, private equity transactions, 
venture capital investments and general 
corporate advisory work. Cristín is admitted 
to practice in New South Wales, England 
and Ireland. 

CONTACT

cristin.mccoy@hamiltonlocke.com.au

Brit  
Ibanez
Partner

AUTHOR OF

05 Safe Harbour 
06 Insolvency Law

ABOUT

Brit provides a full range of regulatory 
and dispute resolution services from risk 
management advice through to large-
scale litigation with a focus on funds 

corporate governance best practice. 
Brit’s particular areas of expertise include 
advice about responding to investigations 
commenced by ASIC, advising responsible 
entities and trustees on the operation and 
management of their schemes, resolving 
shareholder oppression actions, advising 
directors about their potential liability in 
advance of making board decisions, acting 
for parties in joint venture and partnership 

and conducting litigation about disputed 
contract rights and obligations. 

CONTACT

brit.ibanez@hamiltonlocke.com.au

James 
Delesclefs
Partner

AUTHOR OF

04 Employee Share Plans

ABOUT

England & Wales), specialist in private 
M&A transactions and international 
business restructures, with over 16 years’ 
domestic and international experience 
counselling domestic and international 
corporations, private equity sponsors, 
together with management, in all forms of 

CONTACT

james.delesclefs@hamiltonlocke.com.au

Nicholas 
Edwards
Partner

AUTHOR OF

02 Debt Trading 
05 Safe Harbour
06 Insolvency Law 
07 Key Considerations

ABOUT

Nicholas specialises in advising on 
contentious and non-contentious issues 
arising from large-scale corporate distress. 

insolvency practitioners, distressed debt 
funds, debtors and company directors. 

CONTACT

nicholas.edwards@hamiltonlocke.com.au

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 24 



ABOUT THE AUTHORS

Abigail 
Cowled
Senior Associate

AUTHOR OF

02 Debt Trading 
07 Key Considerations

ABOUT

lawyer with a background in project 

resources (including renewable energies), 
public infrastructure projects and 

CONTACT

abigail.cowled@hamiltonlocke.com.au

Patricia 
Paton
Partner

AUTHOR OF

03 Raising Capital

ABOUT

Patricia is a capital markets specialist. 
Having worked in the Australian and UK 
markets, Patricia has been involved in some 

public offerings and other capital market 
transactions in recent years. 

CONTACT

patricia.paton@hamiltonlocke.com.au

Zina  
Edwards
Partner

AUTHOR OF

02 Debt Trading 
05 Safe Harbour
06 Insolvency Law 
07 Key Considerations

ABOUT

focused on the non-bank lender market. 
She advises numerous funds, asset 
managers and other non-bank lenders 
in relation to investments in complex 

secondary trades, restructuring and 
  

CONTACT

zina.edwards@hamiltonlocke.com.au

Lauren 
Cloete
Senior Associate

AUTHOR OF

07 Key Considerations

ABOUT

lending transactions and leveraged 

CONTACT

lauren.cloete@hamiltonlocke.com.au

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 25 



ABOUT THE AUTHORS

Morgan 
Sheargold
Lawyer

AUTHOR OF

01 Distressed M&A

ABOUT

Morgan is a lawyer in our corporate team 
specialising in mergers & acquisitions and 
private equity transactions. 

Her research on statutory unconscionability, 
misleading and deceptive product design 

respect to the gaming and entertainment 
sectors, has been published in both 
domestic and international commercial 

  

CONTACT

morgan.sheargold@hamiltonlocke.com.au

Matthew 
Bourke
Lawyer

AUTHOR OF

03 Raising Capital

ABOUT

Matt is a lawyer in the corporate team with 
a focus on capital markets transactions, 
as well as M&A and corporate advisory. 
He also has experience in the energy 
and resources sector, having acted for a 
range of local and multinational companies 
(listed and unlisted), and has worked on 
transactions in the agribusiness industry. 

CONTACT

matthew.bourke@hamiltonlocke.com.au

Monty 
Loughlin 
 Senior Associate

AUTHOR OF

07 Key Considerations

ABOUT

institutions and funds, strategic investors 
and creditors, alternative lenders, public 
companies and insolvency practitioners in 

distressed transactions, restructurings 
and formal insolvencies. He combines 
his understanding of formal insolvency 
processes with his experience in special 
situations to structure transactions across a 
broad range of sectors. 

CONTACT

monty.loughlin@hamiltonlocke.com.au

Amelia 
Schubach 
 Lawyer

AUTHOR OF

07 Key Considerations

ABOUT

Amelia is a lawyer in our Banking and 
Finance team, advising on acquisition and 

Amelia is also leading Hamilton Locke’s 
inaugural Community and Pro Bono 
Program, working with organisations to 
maximise impact in addressing important 
social issues, including barriers to access 
and world hunger.  

CONTACT

amelia.schubach@hamiltonlocke.com.au

HAMILTON LOCKE 

PART 1  —NAVIGATING VOLATILITY  — 26 



THANK YOU
hamiltonlocke.com.au

Level 42, Au�ralia Square, 
264 George Street, Sydney NSW 2000


